It would be wrong, though, to think that most lawyers would be more likely to find satisfaction elsewhere. Lawyers are generally less happy than those in occupations that offer numerous opportunities for pleasurable social connections, such as hairdressers, ministers, and educators. 12 They are generally more satisfied than those in isolating jobs or jobs that entail repetitive work, such as manual labor, or pressure-driven jobs that offer little in the way of intellectual stimulation, such as customer service work. 13 More recent studies suggest that the earlier polls regarding lawyer career dissatisfactions may have drawn heavily on self-selected disgruntled respondents. 14 A 2007 study of more than 9,000 lawyers in firms of varying sizes sampled from regions across the nation showed that almost 80% of respondents were satisfied with their decisions to become a lawyer. 15 This measure tracks the responses of a twenty-year longitudinal study of the University of Virginia Law School class of 1987, in which 81% of the respondents said they were "satisfied with their decision to become a lawyer, and 86% satisfied with their lives more broadly." 16 Eight out of ten lawyers answering an ABA survey were proud to be attorneys, and the same number found the practice of law to be intellectually stimulating. 17 Even though the majority of lawyers are generally satisfied with their occupational choice, many are stressed by billable hour requirements and the pressures of keeping up a steady stream of clients and income. 18 The least happy lawyers are those practicing in large law firms-only 44% of Biglaw lawyers report that they are satisfied.
Some lawyers are so unhappy with conditions, work assignments, or failures to secure promotions that they sue their firms for employment discrimination. 28 Lawyers do not often sue their law firms because discrimination suits in this context are among the most difficult types of cases to bring and to win. 29 This article evaluates the particular difficulties lawyers face, as a matter of both employment discrimination doctrine and practical politics, when they sue their firms. 30 Part II explores the most common types of lawsuits by lawyers against law firms-causes of action for disparate treatment (often in the failure-to-promote context), disparate impact, sexual harassment, and retaliation-as well as the doctrinal impediments to these claims. This Part also considers the cultural limitations on suits by lawyers. Legal communities are often small and may be unforgiving if lawyer plaintiffs sue their own firms. Although the pragmatic problems remain, Part III explores several more promising avenues for legal redress of certain types of lawyer claims in the areas of family responsibilities, discrimination, and claims by partners against their partnerships. It also looks at possible claims under state discrimination statutes and state employment law theories, tort theories, and common law claims, including breach of fiduciary responsibilities and contract-based suits. While litigation has made some headway into the architecture of inequity in firms, happiness in law firm life is often unreachable through standard employment discrimination mechanisms. Many of the features of their working lives that make lawyers unhappy, things like excessive billable hour requirements or an absence of control over their dockets, are not working conditions that are appropriate subjects for lawsuits.
Part IV thus moves in a different direction. This section applies the new "science of happiness" research in the field of psychology to the lives of lawyers. It examines some self-help measures for lawyers who want to find greater happiness at work. This part also explores the practical and economic reasons why law firms should want to promote the happiness of their lawyers. Part V concludes that in many ways-although for different reasons-the interests of law firms and their lawyers are united. Studies show that law firms benefit economically when their lawyers are more satisfied with their working conditions. When lawyers work in 28 See infra Part II. 29 Id. 30 Many of the issues discussed in this article apply to legal secretaries and other law firm staff, as well. firms that value their contributions and give them some autonomy, flexibility, feedback, and a sense of mattering, they like their work more and repay those human investments with increased productivity. Although the process of normative change in law firms is often glacially slow, turbulence in the economy, greater information transparency, and generational shifts that free workers from thinking they must make lifetime commitments to a single institution may herald welcome changes in law firm cultures.
II. LAWSUITS BY LAWYERS
Although Title VII helped women and minorities gain entry into law firms in the 1970s, 31 the cases thirty years later are not about flat-out refusals to hire, and statutory relief is unavailable much of the time-numerically, doctrinally, and pragmatically. First, approximately 70% of lawyers on the private side practice in firms with fewer than fifteen employees and are thus outside the reach of Title VII. 32 However, state fair employment practice statutes may mirror Title VII protection and extend to employers with fewer than fifteen employees. 33 In the pantheon of employment discrimination cases, lawsuits by lawyers against their firms are relatively rare, and suits by in-house counsel are almost nonexistent. 34 Even when the suits exist and they are good ones, law firms often create employment contracts with their attorneys that require any suit against the firm to be submitted to arbitration. 35 The federal appellate courts arrive at mixed 31 36 and a few courts finding reasons-such as a partner-shareholder never being provided with the bylaws-to refuse to enforce compulsory arbitration clauses in claims against the partnership.
37 There is also good anecdotal evidence that potential lawsuits against firms are resolved nonpublicly through negotiated settlements. 38 We're lawyers-we invented confidentiality agreements.
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The early Title VII cases pursued by lawyers against their firms were hiring cases, 40 but there are fewer hiring lawsuits in the modern era and more claims regarding denial of partnership. 41 The most common types of employment discrimination suits by lawyers against firms are for disparate treatment and harassment, with retaliation claims thrown in for good measure. Although disparate impact suits would seem to be statistically promising, the proof problems are 537 (2010) legion. The sections that follow describe the architecture of the more traditional types of employment discrimination suits filed against law firms.
A. Difficulties With Disparate Treatment
Lawyers suing law firms for disparate treatment often face insurmountable proof problems. The first is simply the problem of obtaining documentation. Since the defendants are law firms, evidentiary requests may face attorney-client and work-product privilege objections and carefully contoured discovery rulings. 42 The broader problem is the difficulty of finding comparator evidence to establish differential treatment.
The Absence of Comparator Evidence
Since most suits by lawyers against their firms involve the internal workings of firms, the plaintiff usually lacks specific comparator evidence. 43 For example, in
44 a female attorney who sued her firm for failing to provide adequate staffing on her cases was unable to find similar cases in which male attorneys had received better staffing. 45 The court found that the cases she identified for comparison "on which male attorneys seemingly received more assistance were cases that were either more complex, or were not contingent fee cases, or took place in Chicago and therefore did not entail the same travel expenses." 46 In Byrd v. Ronayne, 47 although the law firm had never considered any female associate for partnership before terminating the plaintiff, the court found that the plaintiff was unable to find an apt comparator because she had "not shown that any other associate-male or female-who failed to conform with the firm's professional standards, had ever been considered for partnership." 48 Perhaps the plaintiff is a lateral, or in the bankruptcy department, or someone who has moved from real estate to bankruptcy. 49 who is a document reviewer is unable to show any disparate treatment because the law firm has no males doing document review. 50 The plaintiff may be someone who has performance issues. 51 In short, most law practice is so individualized that comparator evidence simply does not exist. Even if the plaintiff can demonstrate that she was essentially replaced when her job responsibilities were absorbed by other lawyers, this evidence is difficult to amass. 52 The absence of an individual comparator can be fatal to the plaintiff's case. 53 
Dow v. Donovan,
54 from the U.S. District Court for the District of Massachusetts, is an unusual case in which the trial court did not require the female plaintiff who was passed over for partnership to find a similarly situated male comparator. 55 Instead, the court stated that the plaintiff's burden under pretext analysis at the summary judgment stage was "simply [to] show that after her dismissal, the partnership 'had a continued need for someone to perform the same work.'" 56 The court also considered the inconsistencies between notes the partners made about the plaintiff's mixed strengths and weaknesses during her eight years on the partnership track and the vitriolic attack affidavits submitted by the partners in opposition to Dow's lawsuit as evidence of pretext: "The partners' wholesale attack on Dow's legal abilities, intelligence and even personality is patently incredible."
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One court was willing to engage in comparator analysis in the promotion context even when the attorneys were doing different kinds of work-but the surrounding facts were outstandingly bad. In Masterson v. LaBrum & Doak, the federal district court held that a female attorney who was rejected for partnership 50 had established a prima facie case. 58 The court looked at the criteria for partnership that the law firm applied to a slate of candidates-billings, receipts, and assessments of legal skills-and found that while male candidates had been told that client development was "a necessary criterion for partnership," the plaintiff had not.
59 Also important to the Masterson court was the partners' lack of conducting even-handed evaluations, their neglecting to inform the plaintiff that client development would be important to the partnership determination, and their failure to give credit to Ms. Masterson's prior judicial clerkship, the jury trials she had done, and the business she had developed. 60 Masterson, though, is a fairly extreme case in which the firm's historical treatment of women factored into the court's decision. 61 It is also one that is almost two decades old.
Many contemporary cases outside the law firm context find that proposed comparators are not valid because of minor variations in job responsibilities or conduct.
62 Indeed, the exacting standard in a number of circuits is that comparators need to be "similarly situated in all relevant respects" and "nearly identical to the plaintiff. circumstantial evidence that discrimination was a motivating factor in employment decisions regarding attorney-employees. 67 The defendants, after all, are lawyers.
Since almost all lawyers took constitutional law in law school, they should know better than to make explicit references to protected identity categories. From Price Waterhouse v. Hopkins, 68 they learned not to put things in the file like "too 'macho'" and "in need of 'charm school. '" 69 Lawyers know how to speak in code words, shrugs, nods, and eye-rolls that are not reflected "on the record." Even outside of the lawyer-versus-law-firm context, the use of coded language to facilitate discrimination is all too common. 70 For example, the Second Circuit held that a refusal to rehire a 58 year-old production manager on the basis that he was "overqualified" could establish discriminatory animus regarding his age: "For those individuals in the protected age group, such a reason may often be simply a code word for too old." 71 In another case, where white supervisors subjected black employees to disproportionately harsh discipline, insulted them by cautioning them not to steal anything, and referred to black employees as "another one," "one of them," or "all of you," the court held that "the use of 'code words,'" when coupled with the circumstantial treatment of the plaintiffs, could amount to a Title VII violation.
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In the rare case, a plaintiff may be able to assemble pieces of circumstantial evidence that paint a "convincing mosaic" showing discriminatory treatment. 73 One such case was Hasan v. Foley & Lardner LLP, where a Muslim lawyer alleged discriminatory treatment following the September 11 terrorist attack, and the plaintiff was able to obtain testimony about explicit anti-Muslim statements (one partner reported to the plaintiff that during the termination discussion other partners participated in a "sand-nigger pile-on" and "took out their religious dispute in Israel 66 Id. at 92. 67 See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228 (1989) . 68 Id. on you and had you fired"). 74 The plaintiff coupled this evidence with other facts about the suspicious timing of the partners' change in attitude toward him relative to September 11, internal memoranda that the firm had plenty of work, his positive performance evaluations, and a partner's efforts to get another partner to retract a positive evaluation of the plaintiff. 75 The cumulative circumstantial picture created a jury question.
On the other hand, numerous courts demonstrate a lack of sensitivity to possible coded language and refuse to even let juries decide factual implications. In Mayer v. Nextel West Corp., a newly hired 34-year-old general manager gave the directive to hire the "right" people, which he defined as "those with two to six years . . . experience," and fired a 60-year-old sales manager without explanation. 76 The court held that these words did not create even a jury question of age-based animus. 77 Similarly, courts have held that saying a female dispatcher lacked the "confrontational skills" to manage truck drivers 78 or commenting that a male teacher was "too macho" were not gendered comments. 79 In one lawyer-versuslaw-firm case, a partner allegedly said to a female attorney, "[I]f you were my wife, I would not want you working after having children [.] " 80 The court decided that this comment did not rise to the level of direct evidence in the terminated female attorney's Pregnancy Discrimination Act suit because the partner who made the comment, although the plaintiff's direct supervisor, "did not speak significantly about plaintiff at the meeting regarding her termination and also abstained from the vote to terminate her." 81 Courts may even minimize the importance of specific evidence of clearly gendered language. For instance, in an older case involving a senior associate's sex discrimination claim against her law firm, Neuren v. Adduci, Mastriani, Meeks & Schill, the plaintiff sued because the firm terminated her. 82 The firm defended that 74 Id. at 524. 75 Id. at 528-31. 83 The D.C. Circuit Court of Appeals acknowledged that "this pejorative term may support an inference that an employment decision is discriminatory under different circumstances," yet held that in the context of the plaintiff's evaluation, it was simply a "crude word choice" and was "grounded in gender-neutral concerns about Neuren's interpersonal relations with co-workers, rather than discriminatory considerations." 84 The difficulty of establishing that unconscious forms of stereotyping constitute discrimination is amplified in the law firm context. Subtle forms of exclusion are rampant within law firms but, in most cases, are hard to document.
85
It is difficult to tie perceptions about differential treatment to evidence of it.
86 Proof problems accompany the operation of an internal labor market. The channels for workflow are often chaotic. The sharing of information, selection for case assignments, grooming, lunches, and golf that are important to career advancement are often the product of informal mentoring networks. 87 It is difficult to trace these more subtle forms of bias, subjective evaluation mechanisms, and exclusions from networking opportunities. As Susan Sturm explains: "Those involved in conduct producing bias may not perceive their behavior as problematic or discriminatory. . . . Under some circumstances, the boundaries between legitimate and illegitimate behavior will be quite difficult to draw." 88 83 Id. at 1510. 84 Id. at 1513. 85 See JOHN HAGAN & FIONA KAY, GENDER IN PRACTICE 161-62 (1995) . 86 See, e.g., King v. Phelps Dunbar, L.L.P., 844 So. 2d 1012 (La. Ct. App. 2003) (rejecting black associate's claim of race discrimination against his law firm when the associate worked fewer hours than other associates and offered primarily his own subjective opinion testimony that work assignments and other treatment were based on his race); Dziamba v. Warner & Stackpole LLP, 778 N.E.2d 927, 932 (Mass. App. Ct. 2002) (deciding that the plaintiff's belief that he was discharged because of his depression was unfounded and termination was based instead on the partners' "perception that he lacked the ability to handle cases efficiently and to inspire the confidence of clients"). The informality and flux at law firms can also allow unconscious stereotypes to flourish. Informal processes-channels of communication, avenues of work assignments, access to influence-tend to allow preconceived biases to operate.
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In the absence of concrete measures for the assessment of capabilities or specific criteria for work assignments, stereotypes tend to fill the void. 90 One commentator notes, for example, that "[w]omen are not stigmatized by overt beliefs that they should not be partners, or that they do not deserve the same salaries. Instead, their difficulties are anchored in assumptions about what it means to be a woman lawyer."
91 Female and minority lawyers may not be viewed as the ideal workers. Suppositions that racial minorities are intellectually inferior or that "women place family responsibilities above professional commitments" 92 may mean that women and minorities are not tapped for plum assignments, are denied mentoring opportunities, or are slightly downgraded on evaluations. 93 It is the subconscious stereotyping that is so difficult to eradicate and so difficult to document as the basis for legal redress. She had received similar or better evaluations than male peers, but she had voiced concerns about "women's issues," such as the treatment of female lawyers and paralegals, and thus some partners thought she was "institutionally disloyal."
96 She was also criticized for being demanding and too assertive, yet several male associates who had received criticism for their lack of assertiveness were promoted 89 to partner. 97 The district court found that the differential treatment was based on sex and violated Title VII. The Third Circuit reversed and replaced the trial court's factfinding with its own, saying that although there was no evidence that Ezold "was not a good courtroom lawyer, dedicated to her practice, and good with clients," it believed the law firm's justification that Ezold lacked the analytic ability to be a partner. 98 Missing the irony of its own actions, the Third Circuit also stated that courts should be cautious about "'unwarranted invasion or intrusion' into matters involving professional judgments about an employee's qualifications for promotion within a profession." 99 Even if attorneys are able to establish a prima facie disparate treatment case, it is not at all difficult for defendant firms to come up with legitimate nondiscriminatory reasons for treating each lawyer individually. Courts offer firms wide latitude on reasons for discharge, such as a firm's need to cut costs or promote rainmakers, lack of sufficient work to occupy a lawyer, 100 or simply dissatisfaction with work performance. 101 In sum, disparate treatment suits pose significant proof problems. Systemic disparate treatment and disparate impact cases are even more problematic.
B. Difficulties With Disparate Impact and Systemic Disparate Treatment

Disparate Impact
Plaintiffs may be able to make the best statistical case for a bottom-line discrepancy in promotional and advancement opportunities, given stark disparities 97 Id. at 1192. 98 Ezold v. Wolf, Block, Schorr & Solis-Cohen, 983 F.2d 509, 526 (3d Cir. 1992). 99 Id. at 527. 100 Given the current recession, law firms can probably justify many personnel decisions by pointing to the economy. See, e.g., Bilow, 277 F.3d at 894 (referring to the firm's need to cut costs and cut back on staffing as legitimate nondiscriminatory reasons); Wanamaker v. Columbian Rope Co., 907 F. Supp between the percentages of associates and partners based on race or sex. Although women represent almost half of all law school graduates and 31% of all lawyers, they only constitute 19% of all law firm partners. 102 Racial minorities (African Americans, Hispanics, Asian Americans, and Native Americans, collectively) constitute slightly less than 10% of all lawyers in this country, 103 yet only about 6% of law firm partners. 104 Unfortunately, these collective statistics do not make a distinction between tiers of partners (such as equity and nonequity). The statistical case is also particularly difficult in the law firm context because the pool of comparable candidates for promotion varies within practice areas, according to roles, and with workflow and job performance. Comparative analysis of attorneys' jobs is difficult because the individual experiences, assignments, clients, and issues differ so dramatically.
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Lawyers can probably also make a decent case from social science evidence that "opportunistic behavior" is not blind to race or gender or other identity categories. 106 This sort of supplementary expert testimony is sometimes admissible in disparate impact cases. 107 These pieces of evidence about industry-wide, bottom-line statistics and general evidence about unconscious discrimination will not be enough to make a prima facie case. Under the strict rubrics of disparate impact law, most lawyers will find it difficult to make the statistical case that an individual law firm's employment practices had a disparate impact on them. requires the plaintiff to demonstrate that a neutral employment practice of a particular employer caused a statistically significant adverse impact on a protected group.
108 Bottom-line statistics regarding the outcome of a hiring or promotion process-even within a single employer's workplace-are insufficient. 109 Plaintiffs are required to identify particular practices at each discrete step of the process that create the statistical imbalance.
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Identifying a specific, facially neutral employment practice that has a disparate impact by race or sex may be impossible in a law firm setting: lawyers work in varying practice areas and on numerous different cases, with myriad project assignments, and in constantly fluctuating teams. There are extraordinarily few disparate impact cases filed by lawyers against their firms.
111 Successful outcomes in disparate impact claims are hard to find. 112 In a recent suit, Young v. Covington & Burling, a black staff attorney alleged that a law firm assigned a disproportionate number of blacks to staff attorney positions and then created a policy that prohibited the promotion of all staff attorneys, which resulted in black attorneys being "7.5 times more likely [than whites]" to be subject to nonpromotion. 113 The district court allowed the disparate impact claim regarding the firm's job assignment policy to go forward.
Perhaps if the large law firm is as large as brokerage giant Smith Barney, the plaintiffs can find sufficient statistical evidence to show discriminatory patterns of work assignment. 114 120 See, e.g., Knadler v. Furth, 253 F. App'x 661, 664 (9th Cir. 2007) (noting that although "there were no other Asian-American attorneys among the fifteen or so attorneys at the Furth Firm, we agree with the district court that this has little predictive value . . . statistical evidence derived from an extremely small universe has little predictive value and must be disregarded"). 121 See, e.g., Conley v. U.S. Bank Nat. Ass'n, 211 F. App'x 402, 407 (6th Cir. 2006) (holding that the pool of ten managers was too small for disparate treatment calculations); Williams v. Tyco Elec. Corp., 161 F. App'x 526, 535 (6th Cir. 2006) (finding that a department of twenty offered too small a group for Even if the elements of a firm's decisional process are not capable of separation for analysis and the plaintiff is permitted to show a bottom-line impact, 122 or the plaintiff identifies discriminatory practices at a particular step, a defendant firm can probably demonstrate the business necessity of making work apportionment, salary, or partner decisions based on high billable hour counts, rainmaking talent, "analytical abilities," or other amorphous partnership-quality measures. 123 The plaintiff may have some real performance issues, such as rude or offensive interpersonal behavior or a substance abuse problem. 124 Despite some very thoughtful academic contentions that profitability should not equate to justifiability, 125 the Supreme Court and lower courts, in decisions that followed, have given employers a large ambit of discretion to decide what practices further their "legitimate" business or employment goals. 126 In Mungin v. Katten Muchin & Zavis, the D.C. Circuit expressed its intent to avoid "judicial micromanagement of business practices" and specifically held, in the context of a race discrimination suit by a black associate against his law firm for differential work assignments, that "when an employer decides which of several qualified employees will work on a In a very real sense a professional partnership is like a marriage. It is, in fact, nothing less than a "business marriage" for better or worse. Just as in marriage different brides bring different qualities into the union-some beauty, some money, and some character-so also in professional partnerships, new mates or partners are sought and betrothed for different reasons and to serve different needs of the partnership. Some new partners bring legal skills, others bring clients. Still others bring personality and negotiating skills. In both, new mates are expected to bring not only ability and industry, but also moral character, fidelity, trustworthiness, loyalty, personality and love. Unfortunately, however, in partnerships, as in matrimony, these needed, worthy and desirable qualities are not necessarily divided evenly among the applicants according to race, age, sex or religion, and in some they just are not present at all. To use or apply Title VII to coerce a mismatched or unwanted partnership too closely resembles a statute for the enforcement of shotgun weddings.
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Although the U.S. Supreme Court ultimately reversed the district court's decision, holding that Title VII applies to partnership decisions, courts give wide latitude to law firms in their partnership selection practices.
134
Then there is the matter of independent defenses. Although this has not surfaced in published lawyer-versus-law-firm decisions, it takes no stretch of imagination to anticipate firms raising a variation of the EEOC v. Sears A recent statewide bar survey in New Hampshire indicated that domestic relations continues to be the most common legal specialty for women lawyers, with 22% of all female lawyers, but only 6% of males, spending 50% or more of their time practicing family law."). 
U N I V E R S I T Y O F P I T T S B U R G H L A W R E V I E
C. Difficulties With Sexual Harassment
According to surveys, studies, and anecdotal reports, sexual harassment against female lawyers is rampant. According to one report, between one-half and two-thirds of all female lawyers had experienced some form of sexual harassment at work.
138 "[W]omen lawyers report they are still referred to as 'baby' and 'sweetie,' called by their first names rather than by their titles, mistaken for legal assistants not lawyers, and subjected to condescending treatment, sexist jokes, and inappropriate comments." 139 The sex discrimination and harassment is not relegated just to women. One survey of attorneys and judges in Arizona showed that almost a third reported a belief "that lesbians and gays were discriminated against in the legal profession." Sexual harassment suits by attorneys against their firms suffer from many of the same doctrinal hurdles as harassment suits in other occupational categories: plaintiffs may have difficulty establishing that the conduct was sufficiently severe and pervasive to amount to a hostile environment 141 and even that the conduct was "unwelcome."
142 As in other lines of work, sometimes the conduct does not rise to the level of sufficient severity or pervasiveness. A client of the firm tells a single inappropriately sexual joke. An associate sends a sexually explicit or gender 138 disparaging email.
143 Proving "unwelcomeness" may be especially problematic for female attorneys who engage in banter to fit into the world of male lawyers. 144 Many of the other subtleties of sexual harassment law seem particularly pronounced in the case of lawyer plaintiffs and defendants. It may be difficult for a plaintiff who complains about harassment and then is not funneled work and has trouble making the firm's hourly billing requirements to establish the causal connection between the complaint and the retaliation. 145 Defendant law firms are also savvy enough to know that they can avoid liability for many instances of harassment with an affirmative defense. The first prong of that defense requires employers to use "reasonable care to prevent and correct promptly any sexually harassing behavior." 146 The vast majority of law firms have anti-discrimination and anti-harassment policies in place. "Virtually all law firms, for instance, publish identical-sounding EEO policies with standard promises of equal treatment and assertions of nondiscriminatory decisionmaking. This seems to be enough to protect employers from liability." (arguing that "courts should examine employer antidiscrimination programs with a critical eye toward their content, not with the deference existing case law appears to grant to just about any sort of 'training.'"); but see Pace, supra note 143, at 10 ("For various reasons, many law firms have been reluctant to develop and implement effective diversity, anti-discrimination and anti-harassment programs. Even though many clients in corporate America long ago established such programs, law firms have felt they are above implementing such programs, and most have not done so or have done so only on paper.").
him from the partnership because a paralegal-during her deposition in the harassment lawsuit-testified that the partner had been backdating documents.
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Courts also seem to be protective of law firms regarding discovery of information relevant to whether firms tolerate sexually hostile conduct in the workplace. 150 Even if a plaintiff leaps through all of the employment discrimination doctrinal hoops, an appellate court may find that the amount of damages awarded against a law firm for a partner's sexual harassment of a first-year associate are excessive. 151 Finally, even though one might anticipate that lawyers-a more highly educated bunch, particularly about the law-would benefit from sexual harassment training, this may not be the case. A study among lawyers in New York regarding the effects of sexual harassment training showed that the "training made senior male partners wary of interacting with female associates, thus limiting women's mentoring opportunities."
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For the most part, the doctrinal analysis in many Title VII cases involving suits against law firms tracks that in cases arising in other employment arenas. As with suits outside the law firm context, plaintiffs may achieve more success with retaliation claims than with the underlying discrimination claims. 153 Even when discrimination allegations against a law firm fail, as in other areas of employment, 149 Id. at 515-18, 520. ) (rejecting an associate's disability discrimination claim against his law firm, but allowing his retaliation claim to proceed because of factual issues regarding the causal connection between the associate's filing of an EEOC charge and his ultimate termination, even in the face of the firm's legitimate concerns about the plaintiff's inability to get along with staff); but see King v. Phelps Dunbar, L.L.P., 844 So. 2d 1012 (La. Ct. App. 2003) (holding that a plaintiff who claimed retaliation by his law firm in the form of poor performance reviews for his refusal refused to take "race-based assignments" was unable to establish a causal link between the evaluations and his refusal of assignments). retaliation claims may survive, even on frail evidentiary foundations. 154 Cumulatively, though, the primary employment discrimination theories under Title VII are exceptionally awkward mechanisms for recovery by lawyers whose firms discriminate against them.
D. Practical Limits on Suits
Lawyers suing their law firms also face significant practical impediments to pursuing legal redress. In part it is the perennial employment discrimination problem: that the recovery, given caps on compensatory and punitive damages, is too small to justify the time, expense, and emotional havoc of suing. 155 That can be aggravated when members of the legal community sue their own: it is the "You'll Never Eat Lunch or File a Brief in This Town Again" phenomenon. 156 Lawyers may fear that large portions of a legal community will retaliate or be reluctant to hire them. That a lawyer who becomes a plaintiff may damage his or her own career and burn bridges is a critical problem which may mean, as a practical matter, that those who have other options take them.
Apart from the difficulty of finding a plaintiff's attorney willing to take the case against other lawyers, 157 law firms are unattractive defendants. They are unstable targets. Lawyers change firms; "firms merge, expand and, sometimes, collapse." Law firms are, in the words of one commentator, "tiny, fragile enterprises with virtually no assets beyond their highly mobile professional talent." 158 The bottom line on lawsuits is that employment discrimination law is limited in what it can remedy. Perhaps the most important limitation of all is that the types of things that make lawyers unhappy aren't things that can be remedied in lawsuits.
Associate abuse, in most of its incarnations, is not redressable under employment discrimination laws. There are no reported cases of attorneys suing for excessive billable hour requirements outside the pregnancy or disability contexts.
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Law firms are "equal opportunity abusers . . . the firms are brutal on everyone." 160 A range of believable explanations usually exists for differences in treatment-and they have to do with "what it takes to succeed in the supercompetitive world of modern law practice." 161 Even if law firms seem to take advantage of their lawyers by demanding long hours and then remunerating the lawyers for a fraction of the value of their services, this is not conduct remediable under employment discrimination laws.
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III. ALTERNATIVE AVENUES OF LEGAL REDRESS
A. Stretching Title VII
Comparators
One doctrinal development that would help all plaintiffs, not just those plaintiffs who are lawyers, would be a revision in the comparator standard. As discussed above, plaintiffs often lose discrimination cases because of their inability to identify an appropriate comparator-someone whose job was closely similar to their own-who was treated more favorably by the employer. 163 Professor Charlie Sullivan has written convincingly that the lower federal courts impose widely varying standards for acceptance of comparator evidence, often based primarily on either the judges' own perceptions of comparability or latitude given to the 159 Sussman v. Salem, Saxon & Nielsen, P.A., 818 F. Supp. 1510 (M.D. Fla. 1993) (holding that a law firm requiring a tax attorney with pregnancy complications to bill eight hours a day despite her physician's instructions presented a fact question under the Pregnancy Discrimination Act). 160 David Segal, The Final Lesson of the Mungin Race Case, WASH. POST, Jan. 11, 1999, at F9. 161 Id. 162 See, e.g., Dorfman, 2005 WL 1861813, at *5 (rejecting the plaintiff lawyer's age discrimination suit when his only allegations were that he was "hired in order to score a particular account, that he completed a tremendous amount of work in a short period of time with no training and that he did so for a fraction of what Defendant charged for his services. As oppressive as Plaintiff may believe this work environment to have been, his alleged experiences do not implicate the ADEA in any way."). 163 See supra discussion in text at notes 43-64.
defendant's testimony. 164 Sullivan wisely proposes a different test for acceptance of comparator evidence-industry standards as articulated by experts: "Rather than looking solely to the judge's own worldviews and experiences, whose accuracy might be legitimately questioned, the appropriate metric should be the reasonableness of the discrepancy in treatment in terms of industry practices." 165 The federal courts, though, seem to be contracting, rather than expanding, their consideration of comparator evidence. 166 
Partners as Employees
An actual development under Title VII has to do with partners' abilities to sue their firms. Historically, courts did not consider partners in a law firm as employees. 167 Thus, when Sidley Austin Brown & Wood demoted thirty-two equity partners over forty years old to essentially "of counsel" positions in 1999, 168 the EEOC took a case in mostly uncharted territory. Writing for the Seventh Circuit and ruling on an evidentiary matter, Judge Richard Posner asked whether the partners had sufficient power in the firm to protect themselves from discrimination. 169 He noted that in "a partnership of more than 500 partners in which all power resides in a small, unelected committee" of thirty-six members, the thirty-two demoted partners "were defenseless; they had no power over their fate." which changed the landscape. The Supreme Court held that doctors who were directors and shareholders of a medical partnership could also be employees, depending on their extent of control of the partnership, informed by: 164 Sullivan, supra note 62, at 213-23. 165 Id. at 224. "This metric should guide judges in the first instance in deciding when cases involving comparators should go to the jury and should guide jurors in the final analysis in deciding whether the more favorable treatment of a comparator justifies the ultimate inference of discrimination." Id. 166 See supra discussion in text at notes 43-64, 118. Whether the parties intended that the individual be an employee, as expressed in written agreements or contracts. Whether the individual shares in the profits, losses, and liabilities of the organization.
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As law firms expand and create tiers of partnership, "the majority of partners appear more like employees and less like employers."
173 Whether law firm partners are considered employees, and thus entitled to anti-discrimination protection, may depend less on whether a partner is an equity or non-equity partner 174 and more on the actual control exercised, even if a partner is an equity partner. The cases decided since Clackamas "place substantial emphasis on a partner's relative power and control within his or her firm." 176 the court held that a law firm equity shareholder and director, who had equal ownership rights with her partners and had a generous package of benefits (such as parking, airfare, a spending allowance, and country club dues) that most employees did not receive, was a statutory employer, rather than employee, and thus could not sue her firm for sex discrimination and a hostile work environment. The plaintiff's claims that she had no real power-that the directors meetings essentially were "'rubber stamps' for decisions already made by the Board of Directors and that non-Executive 172 Id. at 449-50 (quoting U.S. EQUAL EMP'T OPPORTUNITY COMM'N, COMPLIANCE MANUAL § 605:0009). This is an area that may be evolving through law firms' somewhat voluntary changes. In 2007, to settle the age discrimination claims of more than thirty partners forced out by its mandatory retirement age, Sidley Austin entered a $27 million consent decree with the EEOC that included abolition of its mandatory retirement policy. 178 This may herald changes in the mandatory retirement policies still in existence in half of law firms with 100 or more lawyers. 179 Since the Sidley Austin settlement, a number of the largest law firms have announced the end of their compulsory retirement rules.
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B. Alternative Federal Theories
Equal Pay Act
For gender-based wage discrepancies, Equal Pay Act claims may be easier to pursue in at least one respect because they do not require proving discriminatory intent.
181 Equal Pay Act claims tend to fail because it is hard to find two lawyers in positions demanding substantially equal skill, effort, and responsibility. Even if lawyers have substantially equal job responsibilities, revenue-generation (or rainmaking) ability is an affirmative defense. 182 However, there may be a degree of latitude offered to comparators under the Equal Pay Act that does not seem available under Title VII. For example, in Dubowsky v. Stern, Lavinthal, Norgaard & Daly, 183 a female lawyer established a prima facie case under the Equal Pay Act when she and her male successor, who was hired less than half a year after her termination and was paid 20% more than she had been paid, seemed to share "a common core of tasks." 184 The court ruled that whether the plaintiff and her successor had jobs that required the same degree of skill, effort, and responsibility was a jury question. Typically, however, variations in pay based on differences in relevant experience do not constitute violations of the Equal Pay Act. 
Family Responsibilities Discrimination
The terrain may be changing in an important area. One of the newest types of lawsuits is a cause of action for discriminatory treatment of workers based on their family responsibilities. That includes not only pregnancy and "maternal wall" discrimination, but also caregiving by both women and men for children, parents, partners, and spouses. The atmosphere has changed at least somewhat since ten years ago when Deborah Rhode told the story of a female lawyer in Boston who upon return from maternity leave found that her firm gave her only paralegal-type work, and who said, "I had a baby, not a lobotomy." 186 The Project for Attorney Retention has found thirty-three cases in the past twenty years in which law firm employees (lawyers or support staff) have sued their firms for family responsibilities discrimination. 187 Courts are demonstrating increasing sensitivity to gendered comments relative to pregnancy discrimination. 188 Depending on the facts, these cases may be brought under Title VII, the Americans with Disabilities (admitting evidence about the high number of pregnant women who left the corporate department, recognizing that a partner's comment "With all these pregnant women around, I guess we should stop hiring women" indicated potential discriminatory intent, and permitting the inference that the plaintiff's diminished billable hours following her maternity leave might be attributable to isolating activities by the firm rather than any performance issues on the plaintiff's part).
Act, 189 the Family and Medical Leave Act, 190 and various other state and federal laws. 191 
C. State Employment Law, Tort and Contract Theories
Employment discrimination law is not the only avenue for redress of lawyer grievances against their law firms. There may also be claims under county or city antidiscrimination ordinances, 192 suits under state common law wrongful discharge principles, 193 or partnership contract claims such as breach of fiduciary duties or covenants of good faith and fair dealing. 194 As just one example, an in-house lawyer reported her employer's general counsel to the state disciplinary board for not being licensed to practice in the state and the general counsel subsequently retaliated by terminating her. The Tennessee Supreme Court held that the terminated lawyer stated a viable common-law cause of action for retaliatory discharge. 195 Other discrimination suits may be styled as suits for breach of a partnership agreement, 196 Ranciato was framed as a suit for negligent and intentional infliction of emotional distress. The facts entailed inappropriate comments that implied the plaintiff was promiscuous, had more extensive work assignments than comparable males, was subjected to distress suits in other contexts, courts seem to require persistent patterns of conduct.
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All of these state claims are subject to particular proof problems. Defamation claims, for example, if based on statements about a lawyer's poor performance, may be nonactionable as an expression of opinion. 201 Or any partners' statements about an attorney's performance to others in the partnership may be protected as intracorporate communications.
202 Or attorneys may be at-will employees to whom the state's wrongful discharge laws do not apply. 203 Attorneys may have better claims under state than federal antidiscrimination laws. For instance, in Davis v. Levy, Angstreich, Finney, Baldante, Rubenstein & Coren, P.C., the court allowed an associate to sue individual partners of a law firm for disability discrimination under the Pennsylvania Human Rights Act, while a similar claim would not be allowed to proceed under federal statutes.
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A number of state antidiscrimination statutes have a lower threshold for the number of employees than Title VII's fifteen, 205 and thus may provide expanded protection for lawyers working in smaller firms. Similarly, although the minimum humiliating teasing, was excluded from lunches, was ignored when attempting to communicate, saw her name removed from cases she was working on. The court concluded:
There is no question that the acts of which the plaintiff complains if proven were crude, obnoxious, boorish, inappropriate and insensitive, committed in an atmosphere supposed to be dominated by professionalism. While these alleged acts were upsetting and embarrassing to the plaintiff, they do not rise to the level required to sustain a legally sufficient claim for intentional infliction of emotional distress.
Id. at 5. Even if a law firm discriminatorily discharges an attorney, employment discrimination alone does not rise to the level of outrage required by the intentional infliction of emotional distress tort. Sigmon, 901 F. Supp 
IV. FINDING HAPPINESS OUTSIDE OF EMPLOYMENT DISCRIMINATION LAW
By the time lawyers are contemplating suits against their law firms, communication has probably broken down to an irreparable degree. As with discrimination and dissatisfactions in other jobs, it is much better to think in terms of prevention rather than cure. These prophylactic activities fall into two primary categories: things lawyers can do to make themselves happier in their careers and things law firms can do to make their attorneys happier. -the parameters of happiness may also be determined, at least in part, by internal personality traits. Researchers think that people have happiness "setpoints" to which they naturally return following emotional fluctuations. 212 Yet these set-points may not be as fixed as happiness experts thought even five years ago.
Recently, however, an empirical test of set-point theory demonstrates that it may have serious flaws. German Socio-Economic Panel longitudinal survey data from 1984 to 2008 showed that a significant proportion of Germans experienced long-term and ostensibly permanent changes in their overall life satisfaction judgments. 213 The researchers concluded that people can influence their long-and medium-term overall life satisfaction judgments by their choices and preferences concerning a healthy lifestyle, leisure versus working hours, life goals/priorities, life partner, religion, and social participation. 214 Attorneys can do a variety of things to make themselves happier. These range from trying simply to do more of the kind of work they like and less of what they don't like 215 to engaging in more pro bono work 216 to exploring the prospects at their own firms for greater control. Even in a relatively depressed economic market, many lawyers are looking for different jobs more suited to their individual interests and lifestyle wishes. 217 The onus of leaving one firm for another has diminished markedly over the past couple of decades. Eighty-five percent of lawyers will change jobs at least once. 218 The average is to change jobs about three times over the course of a career. 219 Individually, many lawyers are learning how to develop resilience, a quality that researchers say is one of the best predictors of life satisfaction. Psychiatrist George Vaillant did one of the longest longitudinal studies relating to happiness. It began by studying a class of healthy Harvard sophomores from the early 1940s and it has followed them for almost seventy years. 220 One of the key findings of this study was that the folks who had happier lives had developed resilience-the ability to put things in perspective and to bounce back after disappointment. Vaillant concluded that the ability to develop mature adaptations to setbacks is one of the best predictors of success and happiness in life.
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Some attorneys are also discovering that in law, as with many other professions, satisfaction increases over the course of a career. Lawyers who have been in practice longer tend to be more satisfied with their lives and their careers than newer lawyers. They have developed competencies, arranged their lives to do more of the things they like, and have developed mature adaptations to life's inevitable frustrations. The studies are consistent in finding that lawyers who had practiced longer reported more satisfaction with their careers than newer lawyers.
222 But rather than waiting for their lawyers to mature into greater life satisfaction, there are things that law firms can do collectively to give their lawyers more satisfaction.
B. Law Firms Making Happier Lawyers
What can firms do to make their lawyers happier? Law firms are beginning to understand that their primary resources are their lawyers. If those lawyers are unhappy, many of them-particularly the most talented who have other optionswill leave. Firms are also beginning to understand that disenchantment in the 218 Monahan & Swanson, supra note 16, at 2. 219 Id. workplace is infectious. 223 A dimension that has only recently commanded attention is the economic consequences of dissatisfaction.
The Economics of Lawyer Happiness for Law Firms
In any given year, law firms lose almost 20% of their associates. 224 Almost two-thirds of associates will leave their firms before their fifth year of practice. 225 The economic costs to law firms-estimated at between $200,000 to $500,000, or approximately twice the lawyer's salary 226 -are compounded by costs of productivity loss, morale drop, and instability. When lawyers leave, firms lose the investment in the training they have provided, as well as the skills, contacts, and possibly clients the departing lawyers may take with them. 227 The converse is true as well. When lawyers stay at their firms-and stay satisfied-that has positive economic consequences for firms. Happier workers are more productive. Various experimental studies confirm that happier people perform better on tasks. For instance, one experiment conducted on white-collar workers in a "piece rate" setting demonstrates that after experiencing a happiness-inducing event (watching short comedy routines), subjects exhibited "a highly significant increase in effort" on math problems. 228 The researchers, professors of behavioral science from Warwick University, concluded that happier workplaces hold the promise to raise the productivity of workers. Other researchers have shown that positive emotions encourage innovations and creative problem solving. 229 Job satisfaction correlates with a number of measures of worker productivity. 230 In addition, both job satisfaction and job dissatisfaction are contagious, 231 so for law firms, creating a coterie of satisfied workers can have ripple effects. Recognition of the economic and psychological consequences of keeping lawyers happy-and thus keeping them-has prompted some firms to take programmatic steps toward retention.
Retention Projects
A number of firms across the country are recognizing the importance of attorney retention and are implementing specific policies and programs designed to keep their good lawyers. One of those adaptations is a response to calls by lawyers for greater flexibility in their hours as well as requests for reduced or balanced hours.
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Most lawyers would like to work fewer hours than they do. About half of supervised lawyers in a law firm setting would be willing to take reduced compensation in exchange for less time at work. 233 One interesting set of statistics is that although 98% of the 1,500 law firms surveyed in 2008 reported that they allow reduced hour work schedules, fewer than 6% of lawyers actually work parttime. 234 The vast majority of those who do are women. option exists. One study showed that "although ninety-three percent of managing partners said that their firms allow attorneys to work reduced hours, only fifty-nine percent of the supervised attorneys were aware of or thought this a viable option."
236 Second, attorneys may think-and this has some foundation-that their prospects for job advancement will be diminished if they do something other than the standard partnership track.
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The call for reduced or "balanced" hour models is also coming from the new generation of attorneys entering the workforce. In 2007 a group of law students from Stanford and other top schools sent letters to prestigious law firms across the country urging them to reduce billable hour expectations, implement balanced hour policies, and make work expectations transparent by publicizing the median hours associates and partners work. They encouraged firms to lower the expected number of billable hours per year, to move toward flat rate billing, and to allow associates to do more pro bono work. 238 Since then, the group, Law Students Building a Better Legal Profession (BBLP), has constructed a website that offers an interactive "report card" on more than three hundred firms in eleven major markets based on how compatible firms' policies are with a balanced life for associates. 239 The next generation in the legal profession may envision and build a much more lawyerfriendly workplace structure.
Retention projects that offer flexibility in working hours and locations feed back into the economic considerations for law firms. Large companies that have adopted flexible work policies have demonstrated savings of tens of millions of dollars in diminished attrition costs. 240 The advantages of these models from other industries apply in law as well. In the age of laptops, smart phones, online legal 236 239 
Id.
240 "Deloitte & Touche has estimated that its flexible work arrangements saved $13 million in 1997 due to reduced attrition. Ernst &Young, LLP, conservatively estimates that it saved over $25 million in 2001 as a result of its efforts that focus on work/life integration and gender issues in the firm." Williams & Calvert, supra note 227, at 367. research, and ever-expanding wireless internet access across the world, the telecommuting model should be increasingly available to attorneys. Client meetings, court appearances, and some attorney conferences still necessitate physical presence, but to the extent that a lawyer's primary job is to read, think, and write, this does not need to be done in an office. When law firms offer alternative work schedules that permit part-time or flexible work arrangements, this correlates with higher associate retention. Billable hours create an environment where firms make money by encouraging associates to bill more hours. This system disadvantages anyone with family responsibilities and makes law firms unpleasant places to work. The current economy is likely to increase pressures within firms to have the remaining associates bill more hours and to increase competition among them for remaining jobs at the same time that clients would prefer to cut expenses. Over the years, numerous lawyers and scholars have implored law firms to offer alternative billing arrangements to clients. 242 The calls for change are coming from a variety of quarters-not just from lawyers who would like time with their families, but also from clients who prefer flat rate (per project) billing, the American Bar Association (which urged lawyers in 2002 to rethink the billable hour), and from students who will be the next generation of lawyers.
243
Some of that is happening as clients, such as insurance companies, create specific budgets for litigation. 244 But on their own, some firms are moving to flat or fixed-fee billing. Tucker, Ellis & West, a 160-lawyer firm in Cleveland, is doing what it can to move away from billable hours. Tucker Ellis derives more than 60% of its revenue from billing arrangements other than by the hour and that percentage 241 Id. As a longer-term trend, law firms are likely to adopt pricing structures other than billable hours, and these newer models may also promote lawyer satisfaction. Client and market pressures, the economics of attorney retention, and the competitive and quality of life advantages of having a workplace where attorneys are satisfied may prompt some firms to implement some form of retention project. Self-regulation, though, has its limits. 247 Historically, law firms have treated attorney satisfaction as a matter of pure economics: they have tried to retain their most lucrative lawyers with financial inducements to stay. The question is whether firms, which usually come out on the victorious (although perhaps tarnished) side of discrimination lawsuits by their lawyers 248 but which understand the economic and psychological impact of lawyer dissatisfaction, have sufficient impetus to make more sweeping cultural changes.
V. CHANGING THE LAW FIRM CULTURE
Anti-discrimination lawsuits cannot really reform most problems of lawyer dissatisfaction because that unhappiness goes to the heart of the current firm model. Law firm culture historically, and still for the most part, is an up-or-out system that, by definition, will exclude some. The firm partnership model is one designed to produce hierarchy. 249 Failure becomes predictable from the model, and the process itself produces unhappiness even for those who are successful within its terms.
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This system-an exclusion rather than inclusion model-disproportionately excludes anyone who is different, particularly women and minorities. Many lawyers, especially parents with family responsibilities and those who are different from the dominant group, may find it more difficult to succeed in law practice. To what extent should anti-discrimination law address these concerns? Anti-discrimination law was originally designed to address intentional discrimination. 251 It can also help identify practices with a disparate impactalthough the idea of a neutral rule or policy with differential effects is problematic in its application to the situations of lawyers because of the enormous variety in lawyers' cases and responsibilities. 252 Anti-discrimination law is unlikely to lead directly to the production of greater job satisfaction for lawyers because lawyers do not have viable causes of action for many of the most important things that make them unhappy. 253 In some extreme circumstances, 254 anti-discrimination litigation can play an important role; in a much larger number of cases, it can't and probably shouldn't. Also, in many cases, the line between actionable discrimination, unconscious bias, 255 personal dislike, and justifiable perception of a lack of success is thin. Ultimately, litigation is not a particularly good way of addressing the issues most likely to make attorneys unhappy in the modern firm.
Perhaps more relevant to the lives of working lawyers, antidiscrimination law can help systematize good ideas, such as harassment complaint procedures, or to play an important role in helping to create norms, as with some of the maternal wall efforts. 256 Some law firms, particularly smaller ones, are beginning to realize that there are alternative models out there that can lead to lawyer inclusion and success. 257 Even larger firms are beginning to pay attention to the economics of attorney satisfaction. 258 The law firms that have been most successful in retaining newer lawyers have adopted structural reforms that provide training, feedback, mentoring, and transparency. 259 The process of changing the norms and culture at law firms is seismically slow. But the knowledge that other models exist that allow alternative work schedules, different billing arrangements, and even playful workplaces, 260 is beginning to proliferate. Ways to do things differently are being discussed at conferences and on the internet. 261 Hopefully, those discussions can come insideinto law firm management meetings-to help make law firms of the future more economically resilient, as well as places lawyers want to work.
